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examiner, upon his or her own volition 
or upon written application of the peti-
tioner or his or her attorney or rep-
resentative, the examining officer, or 
the Service. Such written application 
shall specify, as nearly as may be, the 
relevance, materiality, and scope of 
the testimony or documentary evi-
dence sought and show affirmatively 
that the testimony or documentary 
evidence cannot otherwise be produced. 
Subpenas shall be issued on Form I–138 
and due record shall be made of their 
service. The subpoena may be served by 
any person over 18 years of age, not a 
party to the case, designated to make 
such service by the district director. 
Mileage and fees for witnesses subpoe-
naed under this section shall be paid by 
the party at whose instance the sub-
poena is issued at rates allowed and 
under conditions prescribed by the nat-
uralization court in which the petition 
is pending. Before issuing a subpoena 
the designated examiner may require a 
deposit of an amount adequate to cover 
the fees and mileage involved. If the 
witness subpoenaed neglects or refuses 
to testify or produce documentary evi-
dence as directed by the subpoena, the 
district director shall request the 
United States Attorney for the proper 
district to report such neglect or re-
fusal to any court exercising natu-
ralization jurisdiction and to file a mo-
tion in such court for an order direct-
ing the witness to appear and testify 
and to produce the documentary evi-
dence described in the subpoena. 

(f) Briefs. At the conclusion of the 
preliminary examination the peti-
tioner or his or her attorney or rep-
resentative, and the examining officer 
if one was assigned, may submit briefs 
in support of arguments made or issues 
raised at the examination. 

(g) Representation by attorney or rep-
resentative; absence of representative; ad-
vice to petitioner. The petitioner may be 
represented by an attorney or rep-
resentative who has filed an appear-
ance in accordance with part 292 of this 
chapter. If at any stage of the prelimi-
nary examination it appears to the des-
ignated examiner that he or she may 
recommend denial of the petition, or 
granting thereof with the facts to be 
presented to the court, he or she shall 
advise the petitioner of his or her right 

to be represented by an attorney or 
representative. A continuance of the 
examination shall be granted upon the 
petitioner’s motion for the purpose of 
obtaining an attorney or representa-
tive. The petitioner’s attorney or a rep-
resentative shall be permitted to be 
present at all times during the prelimi-
nary examination or at any subsequent 
examinations and the petitioner shall 
not in any such examination or subse-
quent examinations be interrogated in 
the absence of his or her attorney or 
representative, unless the petitioner 
waives such appearance. The attorney 
or a representative shall be permitted 
to offer evidence to meet any evidence 
presented or adduced by the Govern-
ment or the designated examiner. A pe-
titioner who is not represented by an 
attorney or a representative shall be 
entitled to all the benefits and the 
privileges provided for in this section. 

[22 FR 9821, Dec. 6, 1957, as amended at 23 FR 
2673, Apr. 23, 1958; 45 FR 83195, Dec. 18, 1980; 
46 FR 5861, Jan. 21, 1981; 47 FR 10778, Mar. 12, 
1982; 56 FR 50498, Oct. 7, 1991] 

§ 335.12 Recommendations on peti-
tions for naturalization of the des-
ignated examiner and regional ad-
ministrator; notice. 

As soon as practicable after conclu-
sion of the preliminary examination on 
a petition for naturalization filed prior 
to October 1, 1991, the designated exam-
iner shall prepare an appropriate rec-
ommendation to the court. If the rec-
ommendation is for denial, or for 
granting with the facts to be presented 
to the court, the designated examiner 
shall prepare a memorandum summa-
rizing the evidence, and setting forth 
findings of fact and conclusions of law, 
and his or her recommendation. No evi-
dence dehors the record or evidence not 
admissible in judicial proceedings 
under recognized rules of evidence 
shall be considered in the preparation 
of the memorandum. The memorandum 
shall be submitted before final hearing 
to the regional operations liaison offi-
cer, in those cases or classes of cases 
designated by him or her, for review 
and recommendation. If the regional 
operations liaison officer does not 
agree with the recommendation of the 
designated examiner, he or she shall 
prepare an appropriate memorandum, 
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with findings of fact, conclusions of 
law, and the recommendation of the 
Service, subject to review and approval 
by the Commissioner in those cases or 
classes of cases designated by him or 
her, for presentation to the court with 
the designated examiner’s memo-
randum. In the preparation of memo-
randa, designated examiners and re-
gional operations liaison officers shall 
be bound by the interpretations and 
rulings by the Attorney General or the 
Commissioner on Questions of law. 

[38 FR 29878, Oct. 30, 1973, as amended at 56 
FR 50498, Oct. 7, 1991] 

§ 335.13 Notice of recommendation on 
petitions for naturalization of des-
ignated examiner. 

(a) Recommendation that petition be de-
nied. When the designated examiner 
proposes to recommend denial of the 
petition filed prior to October 1, 1991, 
the petitioner or his or her attorney or 
representative shall be notified thereof 
and furnished a copy of the designated 
examiner’s memorandum. The notice 
shall be given in conjunction with noti-
fication of the date, place, and time of 
holding the final hearing. The notice 
shall be sent by certified mail, with re-
turn receipt requested, after any re-
view made by the regional adminis-
trator. 

(b) Recommendation that petition be 
granted. When the designated examiner 
proposes to recommend granting of the 
petition filed prior to October 1, 1991 
and to present the facts and issues to 
the court, the petitioner or his or her 
attorney or representative shall be no-
tified of the recommendation and fur-
nished a copy of the designated exam-
iner’s memorandum prior to the date of 
the hearing, and after any review made 
by the regional administrator. 

(c) Disagreement between recommenda-
tions of designated examiner and the re-
gional administrator. In those cases re-
viewed by the regional administrator 
in which his or her views and rec-
ommendations do not agree with those 
of the designated examiner, the notice 
required by paragraphs (a) and (b) of 
this section shall also advise the peti-
tioner of the recommendation of the 
regional administrator and that both 
recommendations will be presented to 
the court. There shall also be enclosed 

with such notice a copy of the regional 
administrator’s memorandum. 

(d) Briefs. If the petitioner intends to 
file a brief or memorandum at the final 
hearing, he or she shall furnish a copy 
thereof to the Service office from 
which the notice on Form N–425 ema-
nated at least 5 days prior to the date 
of the final hearing. Failure to do so 
will result in a motion for a continu-
ance if deemed essential for the proper 
presentation of the Government’s case. 

[22 FR 9822, Dec. 6, 1957, as amended at 35 FR 
17530, Nov. 14, 1970; 56 FR 50498, Oct. 7, 1991] 

PART 336—HEARINGS ON DENIALS 
OF APPLICATIONS FOR NATU-
RALIZATION 

Sec. 
336.1 Denial after section 335 examination. 
336.2 Hearing before an immigration officer. 
336.3–336.8 [Reserved] 
336.9 Judicial review of denial determina-

tions on applications for naturalization. 

AUTHORITY: 8 U.S.C. 1103, 1443, 1447, 1448. 

SOURCE: 56 FR 50499, Oct. 7, 1991, unless 
otherwise noted. 

§ 336.1 Denial after section 335 exam-
ination. 

(a) After completing all examination 
procedures contained in part 335 of this 
chapter and determining to deny an ap-
plication for naturalization, the Serv-
ice shall serve a written notice of de-
nial upon an applicant for naturaliza-
tion no later than 120 days after the 
date of the applicant’s first examina-
tion on the application. 

(b) A notice of denial shall be pre-
pared in a written, narrative format, 
and shall recite, in clear concise lan-
guage, the pertinent facts upon which 
the determination was based, the spe-
cific legal section or sections applica-
ble to the finding of ineligibility, and 
the conclusions of law reached by the 
examining officer in rendering the de-
cision. Such notice of denial shall also 
contain a specific statement of the ap-
plicant’s right either to accept the de-
termination of the examining officer, 
or request a hearing before an immi-
gration officer. 

(c) Service of the notice of denial 
may be made in person or by certified 
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